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(d)(1) of this section must demonstrate 
that: 

(i) It incurred costs to provide service 
to a retail customer that obtains retail 
wheeling based on a reasonable expec-
tation that the utility would continue 
to serve the customer; and 

(ii) The stranded costs are not more 
than the customer would have contrib-
uted to the utility had the customer 
remained a retail customer of the util-
ity. 

[Order 888–A, 62 FR 12460, Mar. 14, 1997] 

§ 35.27 Authority of State commissions. 
Nothing in this part— 
(a) Shall be construed as preempting 

or affecting any jurisdiction a State 
commission or other State authority 
may have under applicable State and 
Federal law, or 

(b) Limits the authority of a State 
commission in accordance with State 
and Federal law to establish 

(1) Competitive procedures for the ac-
quisition of electric energy, including 
demand-side management, purchased 
at wholesale, or 

(2) Non-discriminatory fees for the 
distribution of such electric energy to 
retail consumers for purposes estab-
lished in accordance with State law. 

[Order 697, 72 FR 40038, July 20, 2007] 

§ 35.28 Non-discriminatory open access 
transmission tariff. 

(a) Applicability. This section applies 
to any public utility that owns, con-
trols or operates facilities used for the 
transmission of electric energy in 
interstate commerce and to any non- 
public utility that seeks voluntary 
compliance with jurisdictional trans-
mission tariff reciprocity conditions. 

(b) Definitions—(1) Requirements serv-
ice agreement means a contract or rate 
schedule under which a public utility 
provides any portion of a customer’s 
bundled wholesale power requirements. 

(2) Economy energy coordination agree-
ment means a contract, or service 
schedule thereunder, that provides for 
trading of electric energy on an ‘‘if, as 
and when available’’ basis, but does not 
require either the seller or the buyer to 
engage in a particular transaction. 

(3) Non-economy energy coordination 
agreement means any non-requirements 

service agreement, except an economy 
energy coordination agreement as de-
fined in paragraph (b)(2) of this section. 

(4) Demand response means a reduc-
tion in the consumption of electric en-
ergy by customers from their expected 
consumption in response to an increase 
in the price of electric energy or to in-
centive payments designed to induce 
lower consumption of electric energy. 

(5) Demand response resource means a 
resource capable of providing demand 
response. 

(6) An operating reserve shortage 
means a period when the amount of 
available supply falls short of demand 
plus the operating reserve requirement. 

(7) Market Monitoring Unit means the 
person or entity responsible for car-
rying out the market monitoring func-
tions that the Commission has ordered 
Commission-approved independent sys-
tem operators and regional trans-
mission organizations to perform. 

(8) Market Violation means a tariff 
violation, violation of a Commission- 
approved order, rule or regulation, 
market manipulation, or inappropriate 
dispatch that creates substantial con-
cerns regarding unnecessary market 
inefficiencies. 

(c) Non-discriminatory open access 
transmission tariffs. 

(1) Every public utility that owns, 
controls, or operates facilities used for 
the transmission of electric energy in 
interstate commerce must have on file 
with the Commission a tariff of general 
applicability for transmission services, 
including ancillary services, over such 
facilities. Such tariff must be the open 
access pro forma tariff contained in 
Order No. 888, FERC Stats. & Regs. ¶ 
31,036 (Final Rule on Open Access and 
Stranded Costs), as revised by the open 
access pro forma tariff contained in 
Order No. 890, FERC Stats. & Regs. ¶ 
31,241 (Final Rule on Open Access Re-
forms) and further revised in Order No. 
1000, FERC Stats. & Regs. ¶ 31,323 
(Final Rule on Transmission Planning 
and Cost Allocation by Transmission 
Owning and Operating Public Utili-
ties), or such other open access tariff 
as may be approved by the Commission 
consistent with Order No. 888, FERC 
Stats. & Regs ¶ 31,306, Order No. 890, 
FERC Stats. & Regs. ¶ 32,241, and Order 
No. 1000, FERC Stats. & Regs. ¶ 31,323. 
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